The following Advisory Opinion is to advise the reader of the current position of the Kentucky
Department of Insurance on the specified issues. The Advisory Opinion is not legally binding on either the
Department or the reader.
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RE: Acting as Agent
Exception to Appointment

Termination of Appointment
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e Collecting or even holding premium in any manner,

e Explaining coverages or benefits to insureds or prospective insureds,
e Quoting rates,

e Actively seeking insureds for a particular insurer, or

e Taking or filling out application.



The Department's position is upheld by the long standing Attorney General Opinion, (1956 OAG 38.760),
which concluded an automobile dealership that "...aids and assists prospective purchasers in the
selection of insurance and filling out applications of insurance, and further who for the finance fac
[lender] or insurer secures the payment of insurance premiums or charges, and (either directly or
indirectly remits same to the finance factor [lender] or insurer)..." was acting as an agent{Anyo

to be engaging in one or more of described activities but is not licensed as an agent is in violati
304.9-080, unless that person is exempted from the definition of an agent pursuan K

Exceptions

An individual who meets the criteria of any subparagraph under Kf N 3)(a) to (h) is not
required to be licensed as an agent. The exception that was add 86-11 and continually
requires clarification concerns the enrollment of individuals-into.gix s as provided in KRS 304.9-
090(3)(b)

of the
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A license as an agent or consultant shall not be requir
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ed’employee may hand a customer a brochure explaining the coverage, may provide scripted

ion pre-approved by the Department, or may inquire whether or not the customer wants

iasurance through a group policy if a simple "yes" or "no" answer is given. However, if the customer
nts ANY additional information, the customer must be referred to a licensed agent.

The unlicensed person who refers a customer inquiring about insurance to a licensed agent may receive
a referral fee. However, care must be taken to avoid actions that would constitute illegal sharing of
commission and payment of commission to or receipt of commission by an unlicensed person. (See KRS
304.9-135, 304.9-136, 304.9-421, and 304.9-425.)



Insurer's Responsibility

If an insurer accepts insurance from a person violating KRS 304.9-080, the insurer is in violation o
304.9-080(5); and the insurer is subject to a penalty pursuant to KRS 304.3-200 and 304.99-020.
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&
Please note that the Department is stepping up its investigation of unlicensed agent activit eto @
increasing number of complaints. &

EXCEPTION TO APPOINTMENT

The Department has also received questions concerning placing b nsurers with whom the

e Occasionally pursuant to KRS 304.9-410, or
e For 30 days with specific proof of financial responsik on fi
to 806 KAR 9:200 or 304.9-270(3).
Occasionally Placed Business % N

KRS 304.9-410(1)(a) provides that ap 74> y, casualty, surety, marine and
transportation, or mortgage guara ace an insurance coverage with an
insurer as to which he is p ; A h a licensed resident agent of the
insurer. Also, this agent s with insurers through licensed managing
general agents.

Similarly, KRS 304.9
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rovides under this appointment exception that the agent "shall not place insurance with
ore than twenty (20) percent of the agent's total premium for the preceding calendar

Financial Responsibility of $1,000,000/$2,000,000

KRS 304.9-270 allows an agent to "act as a representative of and place insurance with an insurer without
first obtaining approval of the appointment by the commissioner for a period of thirty (30) days from
the date the first insurance application is executed by the agent" if the agent has on file with the
commissioner evidence of financial responsibility for at least $1,000,000 per occurrence and $2,000,000



in the aggregate for all occurrences within one year. (Details concerning the forms and procedures for
filing the bonds, errors and omission policies, and deposits that are acceptable for fulfilling this
requirement may be found on the Department's Web site.)

&
TERMINATION OF APPOINTMENT &X

At Agent's Request

Under KRS 304.9-270 and 304.9-280, the insurer has the sole authority ake appointments and to

terminate appointments; the Department merely approves or disappro surer's actions. Further,
subject to an agent's contract rights, if any, an insurer may termipate tment at any time. But if
an agent requests an insurer to terminate the appointment and o terminate the
appointment within a reasonable time, the agent may reque the Department. The
agent should enclose a copy of the letter sent to the appd ermination. Upon receipt of

Insurer's Notification to Department

KRS 304.9-280(2), as amended in 2000,

An insurer or authorized represent s % es the appointment,
VS%W

notify the commissi withintQicty (30) ing the effective date of the
termination usi @cribed b

one(1)o %t forthdn 9-440 or if the insurer has knowledge the
icense y acourt, g nment body, or self-regulatory organization

o ]. y'law to have engaged in any of the activities in KRS 304.9-440.

< . S
issioner, if the reason for termination is

surer terminates the appointment for one of the reasons in KRS 304.9-440 (revocation of
icense), the insurer has to send the agent a copy of the notification within 15 days by certified mail or

overnight delivery to the agent's last know address. And the agent has 30 days to file written
comments concerning the substance of the notification with the commissioner. The written comments
will become part of the commissioner's file and accompany every copy of a report disclosed for any
reason about the licensee.

Similarly, KRS 304.9-280(3) provides in relevant part:



An insurer or authorized representative of the insurer that terminates the appointment of a

licensee for any reason not set forth in subsection (2) of this section, shall notify the

commissioner within thirty (30) days following the effective date of the termination using>
a form prescribed by the commissioner. X\

If the insurer terminates the appointment for some reason other than the reasons in

insurer has to send the agent a copy of the notification within 15 days by fifst class mail
last known address.
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